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Justice B.R. Gavai- drew on the
reasoning from Indra Sawhney,
where justice Jeevan Reddy had
emphasised that if some members
of a backward class advance
significantly in terms of social,
economic or educational status, they

no longer share the same level of
disadvantage as the rest of the group.
In such cases, the connecting thread
between them and the remaining
class snaps, making them misfits
in the class, justice Reddy had
held while adding that excluding
these advanced members would
actually benefit the truly backward.
This reasoning, according to justice
Gavai, was equally applicable to SC/
STs, especially given the disparities
within these communities. By
judicial interpretation, the equality
enshrined in the trinity of -rticles 14
to 16 of the Constitution has been
considered to be equal treatment
among equals and unequal treatment
among unequals. The question that
will have to be posed is, whether
equal treatment to unequals in the
category of Scheduled Castes would
advance the constitutional objective
of equality or would thwart it? *Can
a child of I-S/IPS or Civil Service
Officers be equated with a child of
a disadvantaged member belonging
to Scheduled Castes, studying in
a Gram Panchayat/Zilla Parishad
school in a village? he asked.
In reality, this observation of
Justice B.R.Gavai was not to
destroy the basic structure of the
Constitution. -ccording to -rticle
368 (1) (2), if any amendment is to
be made in the Constitution, it has
to be passed in the Parliament first.
It means that the Supreme Court
has not directed the Government
to implement the creamy layer
criteria. It is an observation of
the Supreme Court, threrefore
it is not fair to comment against
the Supreme Court's Judgment.
Perhaps,Justice B.R.Gavai being
himself a member of Scheduled
Caste, he might have realised these
economical inequalities and dared
express observation, he is deserved
to be congratulated.(01/08/2024)
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